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IN THE COURT OF THE ADDL. SESSIONS  JUDGE (FTC-2)

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

                         Criminal Appeal No. 21 (4) of 2016

        (Arising  out  of G.R case  no. 2079 of 2014)

 Sri  Raja  Ram  Garh, 

                                S/o.  Sri   Joy  Ram  Gorh,

                                R/o. - Mamorani,

            P.O. Digboi,   

            District -  Tinsukia, Assam ....................Appellant

 

      -Versus-

           State of  Assam

                        Represented  by  the  Addl. Public  Prosecutor, 

           Tinsukia.             

        .....................Respondent.

      1)   Sri Puna  Mantaw,

      S/o. Chaowha  Mantaw,

      R/o. Kumsang  Village,

      P.O Namsai,

      District Namsai,  Arunachal Pradesh.

..............Informant.

2)   Sri Sangkan  Mantaw,

      Father's  name & R/o. Is  same  as  informant

                    …...........Victim
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Appearance :-

                     Sri  P.  Acharjee & Sri S. Barua Advocate for the Appellant.

           Sri R. Das, Ld. Addl.P.P  for the Respondent no. 1.

      

         Date of argument      :  18.04.18

         Date of Judgment      :  07.05.2018.

                 J         U       D         G        M         E        N        T 

1.        This  appeal   u/s 374 (3.a)  of  the  Cr.P.C, by  the  Appellant in

connection with G.R case  no.  2079 of 2014  U/s. 279/338 IPC against

the order  of  conviction dtd.  30.09.2016 passed by Ld. Addl. Chief

Judicial   Magistrate,  Tinsukia  whereby  the  accused/appellant  was

sentenced to pay fine of  Rs. 500/- U/s. 279 of  the  IPC   I/D to  undergo

imprisonment  for  01 (one) month and is also sentenced to undergo

Rigorous Imprisonment for 06 (Six) months U/S 338 of the IPC.  

2.        The facts leading to file the appeal may shortly be stated that

the complainant/Respondent (From now the respondent shall be called

as complainant) lodged  a written  ejahar  at  the  Doom Dooma  P.S

alleging  that  on  15.10.2014  at  about 2 P.M  while  his  brother

namely  Sangken   Mntaw (victim)  was   coming   from  Tinsukia   to

Namsai  riding  with  his  Scooty,  near  at  Hanchara Petrol  Pump,  the

Vehicle  bearing  registration  no. AS-23-AC-4631 was  also  coming

from  opposite  direction  and  hit  the  Scooty  as  a  result  the  victim

sustained  injuries  and  admitted  in  the  hospital.  Hence  the  case. 

 
3.        The  accused   entered   into  appearance   and  contested the

case.  After  having completed the trial,  the learned court  below has

convicted the accused, as described above. 

4.      Being   highly    aggrieved    and   dissatisfied  with  the

impugned Judgment   the appellant  namely,   Sri  Raja  Ram  Gorh

among  other   things  has  drawn  the  attention  to  set   aside  the

impugned order   of   Conviction dated 30.09.2016  on the following
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among  other grounds  1) For that the order  passed by  the  Ld.Trial

Tinsukia  is neither  correct  nor legal in  the  eye  of law. 2) For that the

Ld.  Trial  Magistrate   ought   to  consider   that   the   none   of   the

witnesses  specifically  and  categorically  adduced  that  the  alleged

accident  took   place  due  to  the  rash  and  negligent driving  of  the

accused  person. 3) For that the Ld. Trial Magistrate failed  to consider

the  deposition  of  the  PW.7  and  PW.10. The Ld. Trial Magistrate was

pleased  to  convict  the  accused  person  on  the  basis  of   the

deposition of  PW.7 and PW.10  as  mentioned  in  the  Judgment  which

is  not  at all  correct  and  causes  a  serious  injustice  to  the  accused

person. 4)    That  it  is  submitted  that  PW.7  who  is  a  bus  driver,

categorically  stated  in his  cross-examination  that  “ I do  not  know

anything else about the  incident” on  the  other  hand,  he  stated  that

he  entered  in  a  petrol  depot at  that  time  a magic  overtook him,  if

the  bus  already  entered  in a  petrol  depot  then  how  the  offending

vehicle (Tata  Magic) overtaken  him even  he  did  not  state  that  the

incident  took  place  due  to  rash  and  negligent  driving of  the

accused. There  was  two  magic  vehicles  were  coming  behind  the

bus,  the  PW.7  even  could  not  identified  which  magic  w  overtaken

him  either  in  wrong  side  or  right  side. 5) It  is further   submitted

that the PW 10  stated  in  the  evidence  that  he  was  coming  from

Doomdooma to   Tinsukia   in   a   Magic   Vehicle   and   his   cross-

examination   he  stated  that “when  the  accident  took  place  I  was

not  present  at  the  spot  of  accident. I  can not  say  the  speed  of

the  vehicle involved  in  the  accident”. He  further  stated  in  his

evidence that  “The  Magic  vehicle  in  which  I  was  travelling  was  at

a  distance  of  about  200 meters  from  the  place  of  occurrence”.

The  evidence of  PW.10  can   not  be  a  conclusive  evidence  to

establish  the  charge  the  rash  and  negligent   driving  of   the

accused  person. The  person  who  at  a  200 meters  distance  from

the  place  of  occurrence,  he  cannot  exactly  say  how  the  accident

took   place.  Moreover   the   709  bus   was   also   coming   from

Doomdooma to  Tinsukia  and  thereafter the  PW.10  also was  coming

from  same  direction with  another  magic  vehicle  and  the  709  Bus

entered  in  a  petrol  pump so  how  the  PW.10  exactly  say  that  the
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offending   vehicle   overtaken   the   Bus   and   due   to   the   said

overtaking  the  accident  took  place.  6) That It  is further   submitted

that the offending  vehicle  was  coming  behind  the  709  Bus  and

the  said  Bus  entered  in  a  petrol  Pump  by  giving  signal  as  stated

by  the  victim  and  then  the  offending  vehicle  crossed  the   entry

road  of  the  petrol  pump  and  suddenly  the  victim  dashed  his

Scooty  infront of  the  magic  vehicle -  since  the  709  bus  turned  in

right  side  in  the  petrol  pump  and  the  Magic  vehicle  cross  the

road  of  the  petrol  pump  it  does  not  mean  that  the  magic

vehicle  overtook  the  709(Bus).   7)  That the  main  criterion  for

deciding,  whether  the  driving  which  led  to  the  accident  was  rash

and  negligent which  is  not  only  the  speed,  but  the  width  of  the

road,  the  density  of  the  traffic  and  the  attempt  to  overtake  the

other  vehicles  resulting  in  going  to  the  wrong  side  of  the  road

and  being  responsible  for  the  accident  but  in  the present  case,

accident  took  place  in  a  National  High  way  in  a  lonely  place

where  there  is  no  density  of  traffic.  8) That there is  no  iota  of

evidence  to  prove  the  rash  or  negligence  driving  of  the  vehicle

of  the  accused  petitioner.  

  In  support  of  the  contention,  the  appellant relies on  the

decision  of  the (1)  (2009) 7 SCC 353 (Braham Dass  VS State  of

Himachal Pradesh),  (2) 2005(2)  GLT  274 (Kriti  Singh  Vs.  State of

Assam), (3)  State  of  Karnataka  Vs.  Satish (1998)  8 SCC 493, (4)

Criminal  Revision  Petition  no. 307  of  2014  Nasir  Uddin  Vs.  State

of  Assam Guwahati  High  Court.

10)       That  for   the  Ld.  Additional  Chief  Judicial  Magistrate  failed

to consider  that  the  Prosecution  did  not  examine  the  Motor

Vehicle Inspector and relies on the case  of  State  of  Karnakata  Vs.

Satish,  reported  in  (1998) 8 SCC 493.

11)       For  that the Ld.  Additional  Chief  Judicial  Magistrate,  failed

to consider  the  evidence  of  the  PW’s  whereas,  from  the  evidence

of the  witnesses,  there  is  no  any  incrementing  material  against

the accused/Appellant.
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12)      For  that the Ld.  Addl.  Chief  Judicial  Magistrate  ought  to

consider  the  submission  of  the  Accused/Appellant  at  the  time  of

pronouncing  the  Judgment  that  the  accused/Appellant  is  a  bread-

earner  of  his  family having  his  wife  and  children  and  his  old aged

father  who  at  present  suffering  from  various  disease, confined  in

bed,  and  there  is  none  to  look  after  them  and  at this  juncture,  it

will  be  badly  effected  in   his  family  if  he  shall stay  in  the  jail  on

the  strength  of  the  order  passed  by  the Ld. Addl.  Chief  Judicial

Magistrate.

5.        The  complainant / Respondent has contested  the appeal.

6.        I have carefully perused the Memo of Appeal, the case record of

the  learned court below, impugned judgment and order, evidence on

record, both oral and documentary. I have also heard the  arguments

advanced by the learned counsel for both the side. 

7.          Now the following   Point for Determination is to be decided :

(1)Whether  on  15.10.2014  at    around   11  AM  at

Hansara,  the  accused Sri  Rajaram  Gorah  being  the

driver  of  the  Tata  Magic  Vehicle;  drove  the  same

in  a  very rash  and  negligent manner  so  as  to

endanger  human  life  or  to  be  likely  to  cause  hurt

or   injury   to   any   other  person   and   thereby

committed  an  offence punishable U/s.  279 of   the

Indian  Penal  Code? 

 And  

(2) Whether on the  same  day,  time  and  place the

accused  Sri  Rajaram  Gorh  drove  the  said  vehicle

rashly  or  negligently  and  by  such  act  voluntarily

caused  grievous  hurt  to  the  victim  Sri  Sangken

Mantaw  and  committed  an  offence punishable U/s.

338 of  the  Indian  Penal  Code?  
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8.      I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties.

Discussion, Decision & Reasons thereof

9.      Before   appreciating    the   rival   contention   of   the  Ld.

Counsels  for   the  respective   parties  it  would  be  convenient  to  go

through  the evidence of  the  PW’s of the case to reach a just decision.

10.      PW.1,  Sri  Ajoy  Chutia   has  deposed  that  he  knows   the

accused.  He  does  not  know  the informant  of  this  case. Incident

took  place  the  previous  year. The  next day  of  the  incident  when

he  went  to  the  Doom-dooma  P.S  he  came  to  know  that  an

accident  had  taken  place  at  Hanchaa  between  one  Scooty  and

one  magic  vehicle.   The  said  Tata  Magic  vehice  was  of  his

brother,  Lilamber  Chutia  and  Police  seized  the  said  vehicle. Ext. 1

is  the  seizure-list  vide  which  the  vehicle  was  seized. Ext. 1(1) is

his  signature.  Ext. 2  is  the seizure-list vide  which  the  document  of

the  vehicle  was  seized. Ext. 2(1)  is  his  signature.

11.       In   cross  examination,  PW.1  has  stated  that  he  does  not

know  anything  about  the  accident.

12.      PW.2, Sri  Lilambo Chutia has  deposed  that he knows  the

accused  who  was  the  driver  of  his  Tata  Magic  vehicle  bearing  no.

AS-23-AC/4631.  Incident   took   place  the previous   year.   He  was

informed  by  his  friend  that  his  said  vehicle  had  met  with  an

accident and  taken  to  Doomdooma P.S. He  then  went  to  the  police

station. He  came  to  know  that  his  vehicle  met  with  an  accident

at Hansara  being  hit  by  one  Scooty. Ext. 2  is  the seizure-list vide

which  the  document  of  the  vehicle  was  seized. Ext. 2(2)  is  his

signature.

13.      During  cross-examination  he  states  that he  does  not know

anything  about  the  accident. He  cannot  say  how  the  accident

took  place. 
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14.      PW.3, Sri Nipul  Chutia  has  deposed  that he  does not  know

the accused. He  also does  not know  the informant of  this  case.  He

had one  Tata  Magic  vehicle  bearing  no. AS-23-AC/4631 which  he

had sold  it  to  Lilambo  Chutia  in  the  year 2014. Thereafter he

heard that  said  vehicle  met  with  an  accident. He  does  not  know

anything about  the  accident. 

15.      During  cross-examination  he  states  that he  does  not know

anything  about  the  accident.

16.      PW.4, Sri Puna Mantaw has  deposed  that he  does not  know

the  accused.  He  is   the  informant of   this   case.  Victim  Singkon

Mantaw  is  his  brother. Incident took place on 15.10.15 at about 11:30

AM at  Doom-Dooma Hanchara  near  Petrol  Pump. At  that time  he

was  at  Kakopather. His  brother  over  phone  informed  him  that  he

had  been  hit  on  his  Scooty  by  a  Tata  Magic  vehicle. He  went  to

the  P.O and  found his brother  lying  on  the  road  in  injured  state.

His  brother  was  then  taken  to  Doom-Dooma FRU  and  from  there

to  Aditya  Diagnostic.  His  brother  sustained  injury  on  his  head

and  fracture  of  his  leg. The  next  day  ye  lodged  the  ejahar at

Doomdooma  P.S. Ext. 3, Ejahar,  Ext. 3(1)  is  his  signature.  Police

seized  the  documents  of  the  Scooty  vide  Ext. 4,  Ext. 4(1)  is  his

signature. He  came  to  know  at  the  police  station  that  Raja  Ram

Garh  was  the  driver  of  the  Tata  Magic  vehicle  at  the  time  of

accident. 

17.      In  cross-examination  he  states  that  he  did  not  witness  the

incident.  He  did  not  see  how  the incident  took   place.  He  cannot

say  the  name  of  the  onlookers  who  reported  to  him  that  the Tata

Magic  vehicle   at  high  speed   hit  his  brother. It  takes  abou t 15

minutes  to  reach  Doom-dooma  from  Kakopather.  He  denies  the

suggestion  that  no  onlooker  reported  to  him  that  Tata  Magic

vehicle  at  high  speed  hit  his  brother. He  denies  the  suggestion

that  for  the  sake  of  his  brother he  has  testified falsely before  the

Court.
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18.     PW.5,  Sri  Sangkan Mantaw has  deposed  that he knows the

accused  who  was  the  driver  of  the  Tata  Magic  vehicle. He knows

the informant of  this  case  who  is  his  brother.  Incident took place on

15.10.14 at about 11:30 AM at  Doom-Dooma Hanchara  near  Petrol

Pump. At  that time  he  was on  the  way from  Tinsukia  towards

Namsai  by his  Scooty. Near  Hansara  Petrol  Pump  one  bus from  the

opposite side  took  a  turn towards  the  Petrol  Pump which  was on

his  left  side. On  seeing  the  signal of  the  bus he  stopped  his

Scooty when the  Magic  vehicle  which  was  behind  the  bus  at  high

speed  hit  him. Then  he  fell  down  and  nearby  persons informed

his  family  about  the  accident.    He was   taken  to Tinsukia Civil

and  from  there  to  Aditya  Diagnostic  where  he  was  admitted  for

two days.   He  came  to  know  that  the  driver  of  the Tata  Magic

vehicle  was  Raja  Ram  Garh.  

19.      In  cross-examination  he  states  that  he  has  purchased   the

Scooty  although  it  was  not  transferred  in  his  name.  He had  the

Sale  letter  but  there  was  no  Authority  letter  of  the  owner.  He

was wearing  the  Helmet  at  the  time  of  accident  and  police  took

it alongwith  the  Scooty. The  Tata  Magic  vehicle  was  at  speed  at

the time  of  accident  but  he  cannot  say  its  exact  speed. The  Tata

Magic  vehicle  was  behind a  bus. He  cannot  say  the  registration

number  of  the  Bus.  He  denies  the suggestion  that he  had overtake

the  bus  and  hit  the Tata Magic. At  the  time  of  accident  he  was  in

his  extreme  left  side. His  brother  reached  the  Hospital  after  about

an  hour. He  denies  the suggestion  that  the  Tata  Magic  vehicle was

not  at  speed.  There  were  passengers  in  the  Tata  Magic vehicle.

He  does  not know  any  persons  of  the  locality  where  the accident

took  place. The  Tata  Magic  vehicle  hit  him  from  the front.

20.     PW.6, Sri Konsang  Mantaw has  deposed  that he   knows the

accused. He  knows  the informant and  victim of  this  case who are his

brothers. Incident took place about  a year  back at about 12 noon  at

Doom-Dooma Hanchara  near  Petrol  Pump. At  that time  he  was  in

his  house. Police over  phone  informed  that  his  brother met  with  an

accident  and  that  his  brother  is  in  serious  condition. I  then came
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to  the  spot  but  in  the  mean  time  his  brother  was  already  shifted

to Dibrugarh Aditya  Hospital. They  then  went  to Aditya  Hospital.  He

cannot  say  how  the  accident  took  place. He  could  know  from  the

assembled  persons  that  his  brother was on  a  Scooty  and  he  was

hit  by a  Tata  Magic  vehicle  from  the  front  and  the  Tata  Magic

was  driven  by Raja  Ram  Garh. Police  took  his signature  on  a paper

at  the  police  station. Ext. 4 is  the  seizure-list, Ext. 4(2)  is  his

signature.        

21.      In  cross-examination  he  states  that  he  did not  witness  the

accident and  cannot  say  how  it  took  place. 

22.      PW.7, Sri Jakir  Khan   has  deposed  that he  does not know the

accused person. He  also  does  not  know the informant of  this  case.

The  incident   took   place   in  the   year  2014.    At   the   time  of

occurrence  at  about  12 PM  he  was  coming  from  Doomdooma

driving a  bus  and  entered  his  bus  in  a  Petrol  Depot at  Hansara.

At  that  time a  Magic  overtook  him  and  later  on  he  hard  that  an

accident  took  place  with  that  Magic. He  does  not  know  the

number  of  the  Magic  vehicle.  

23.      During  cross-examination   examination  he   states  that  he

does not  know  anything  else  about  the  incident.

24.      PW.8, Sri Amon  Verma   has  deposed  that he  does not know

the accused. He  also  does  not  know the informant of  this  case. The

incident  took  place  about  1  ½  years  back  in  day  time.  He  was in

his  shop   at  that  time.  The  incident  took  place  about ½ KM away

from  his  shop. He  reached  the  spot  after  the  incident. 

25.      During   cross-examination  examination  he  states  that  he

does not  know  anything  else  about  the  incident.

26.       PW.9,  Dr. Jagdish  Konwer  has  deposed  that on 15.10.14  he

was working  a  Doctor  in  Aditya  Nursing  Home.  On  that  day  one

Mr. Seng Monto  was  admitted  to their Nursing  Home  with history

Road Traffic  Accident. He  was  treated  there till 17.10.14 and  was
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discharged thereafter. He  was  examined  by  him  and he  found injury

on  head,  chest  and  back  of  abdomen  with  fracture  of Right  femur

bone  and  Right  Clavicle  bone.  He  was  found  semi-conscious.  The

injuries  in  his opinion  was  grievous  in  nature caused  by  blunt

weapon.

27.     During  cross-examination  examination he  states  that  the

patient  was  not  escorted  by  any  police personnel.  As  per  the

statement  of  the  patient  accident  occurred  due  to  Motor  accident

by  a  car. He  has   personal  knowledge  about  the  accident. 

28.       PW.10,  Sri  Shekhar   Prasad  has  deposed has deposed  that

he does  not  know  the  informant  and  the  accused  person. The

incident  took  place  about  two  years  ago  near the  Hansara Petrol

Pump  at  about  11-11:30 AM. At  that  time  he  was  coming  in

another  Magic  vehicle  from  Doomdooma  to  Tinsukia. A 709  bus

was  coming  from   Doomdooma  side   and  a  Magic  vehicle  over

took  the  bus  from  behind  and  hit  a  Scooty  coming  from  the

opposite  direction. He  has  seen  the  incident  himself.   The  rider  of

the  Scooty  fell  on  the  ground. Many  people  gathered. He  also

stopped  and  took  a  look  of  the  incident. The  Scooty  was damaged

and  the  rider  was  also  injured. Then  police  came  and the  injured

was  taken in  the  108 ambulance  to  Doomdooma hospital. Police

recorded  his  statement.   

29.     In  cross-examination   he  has deposed  that he had stated

before police that he was not present at the place of occurrence at the

time of the incident and reached that place later on. When the accident

took place he was not present at the spot of the accident. He cannot

say the speed of the vehicle involved in the accident. The accident took

place due to the fault of the magic vehicle. The magic vehicle in which

he was travelling was at a distance of about 200 meters from the place

of occurrence. He  denies  the  suggestion  that  he has not seen as to

due to whose fault  the accident took place and stated it  only upon

assumption. He does not remember as to whether he had stated before

police that he was travelling in another magic vehicle.
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30.    PW.11,   Sri   Bijoy  Narayan  Dubey has   deposed  that  on

15.10.2014  he was posted as A.S.I. in Doomdooma P.S. On that day at

about 11 A.M. the O.C. Doomdooma P.S. directed to proceed to Hansara

petrol  pump where the incident has taken place between the magic

vehicle and a Scooty. He proceeded to that place as before GDE No.

421 dated 15.10.2014 Exhibit-6 as the extract copy of the said G.D.

Entry.  On  reaching  the  place  of  occurrence  he  saw  that  the  Magic

vehicle vide Registration No. AS23AC 4631 coming from Doomdooma

side collided what the stated Scooty bearing No. AS 01 AP 9369. A 709

bus bearing No AS A 8975 was also standing at the place of occurrence

and it was reported that while overtaking the said 709 bus the magic

hit the Scooty. He drew the sketch map of P.O. Exhibit-7 is the said

Sketch map and Exhibit-  7(1)  is  his signature.  I  seized the involved

Scooty and the magic through Exhibit-1 wherein Exhibit  -1(2)  is  his

signature. The injured was already taken to the hospital  prior of his

arrival  in the place of occurrence. On 16.10.2014 the ejahar in that

respect was lodged by Punna brother of the injured person. The O.C.

Doomdooma P.S. Registered the same as Doomdooma P.S.  Case No.

516/14 U/S 279/338 and 427 of the Indian Penal Code. And entrusted

him with investigation of the case. Exhibit-3 is the ejahar and Exhibit -3

(2) is the endorsement of the O.C. Doomdooma P.S. in his name.  He

recorded the statement of the informant an came to know that the

injured  was  his  brother  and  also  that  said  brother  name  Sri  Sang

Mahtaoo was riding the involved Scooty. And also came to  know that

the injured was under treatment in Aditya Nurshing home, Dibrugarh.

He seized the documents of the Magic vehicle appeared before the P.S.

with  the  driver  Raja  ram  Gorh.  He  arrested  the  driver  after

interrogation and released him on bail as the offences were bailable.

On  27.10.2014 he seized the documents of the Scooty vide Exhibit-4

wherein Exhibit 4(3) is his signature. The vehicle were examined by the

MVI. He collected the MVI report as well as the injury report. And finally

filed charge sheet against the accused Sri Raja Ram Gorh U/S 279/338

and 427 of the Indian penal Code. Exhibit-8 is the charge-sheet and

Exhibit-8(1) is his signature.
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31.   In  cross-examination  he  has deposed  that  he  reached  the

place  of  occurrence  after  the  incident. The  local  people  reported

that  the  Magic  had  collided  by  overtaking  the  709 bus  but  he

did  not  see  the  incident  himself. He  cannot  remember  the  name

of  the  person  who  had  told  him  that  the  Magic  had  overtaken

the  bus. On  the  eastern  side  of  the  place  of  occurrence there  is

the  house  of  Aman  Verma.  On  the  western  side  is  the house  of

Gopal  Agarwala  and  the  eastern  side  of  the  place  of  occurrence

there  is  also  railway  line. On  the  Northern  and  Southern  side  of

the  place of  occurrence is  the  road  proceeding  from Doomdooma

and  Tinsukia. He  did  not  record  the  statement  of  Gopal  Agarwala.

He  recorded  the  statement  of   Jakir   Khan,   Aman Verma  and

Shekhar  Prasad  on  15.10.2014  at  the  place  of  occurrence. He

recorded  the statement  of  the  victim  on  27.10.2014  in P.S.  The

victim  came  to  the  P.S  himself  on  that  day.  He  did  not  seize  the

709  vehicle.   He   denies   the   suggestion   that   he   has  not

investigated  the  case  properly. 

32.      With  regard  to  the  point  for determination I have  seen  and

perused the judgment and order dated 30-09-16 passed by the Ld.

Additional  Chief  Judicial  Magistrate  Tinsukia.  Upon  perusal  of  the

Judgment it  is  found that  the Ld.  Court   below  has  convicted the

accused  basically depending  upon  the  statement  of  PW 5 (victim)

PW.7  &  PW.10 as pointed out by the Ld. Counsel for the appellant. 

33.    Hence considering all facts and circumstances now it is to be

looked into the fact that whether the prosecution has succeeded to

prove material  ingredients  of  the offences charged with against  the

accused beyond reasonable doubt or not? Whether the evidence of the

PW  5  PW  7  and  PW  10  are  corroborated  each  other  and  can  be

convicted the accused basing upon the evidence or deposition of the

PW 5, PW 7 and PW 10 or not ? Whether the witnesses have supported

the prosecution story or not? Whether the accident was occurred only

for the fault of the accused for his rash and negligent driving?
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34.   With  regard  to  the  point  for  determination  and  the  question

formed  in  my  mind  as  above  it  is  necessary  and  indispensable  to

discuss and evaluate the evidence of the case afresh. 

35.      It is transpired from the material on record that the prosecution

examined total  11 no’s of witnesses. Amongst them PW 9 and PW 11

are doctor and Investigating officer respectively. It is very interesting to

note that all the witnesses i.e.  PW 1, PW 2, PW-3, PW-4, PW-6, PW-7,

PW-8 and PW-10 have deposed about  the accident  but  during their

cross-examination they unequivocally state either they did not see the

incident/accident or they were not present at the time of the accident.

36.      In the cited case 2011 Crl.L.J. 1844 (GHC) Prabahat Marak

& Anr. V. State of Tripura Hon’ble Gauhati High Court has held “The

evidence of PW 7 also cannot be relied upon, he himself having stated

that  he  never  made  any  statement  before  the  I.O.  of  the  case.

Therefore,  his  statement  before  the  court  implicating  the  accused

Probhat is nothing but an improved version of a witness i.e. first time

before the trial  court.  It  is  settled position that  on the basis of  the

approved  version  of  witness,  it  would  not  be  safe  for  the  court  to

convict a person”.

37.       But the PW -5 has deposed that the alleged Tata Magic drove by

the accused in a high speed and dashed him. But his statement is not

corroborated by the other witnesses. Although the Ld. Court below has

taken into account of the statement of the PW 7 and PW 10 and hold

that the statement of the PW 5 is corroborated by the PW 7 and PW 10

I am of the considered opinion that the statement of the PW-5 is not

corroborated by the PW 7 & PW 10 as both the witnesses have denied

during  the  time  of  the  cross-examination  that  they  had  seen  the

accident  and  were  present  at  the  time  of  the  accident  at  place  of

occurrence. They unequivocally admits that they were not present at

the  time  of  the  accident  and  hence  witnessing  the  occurrence  of

accident by them is not reliable. Hence the statement of the PW 7 &

PW 10 cannot be accepted as corroborated the statement of the PW 5.
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Hence  it  creates  a  doubt  about  the  authenticity  of  the  prosecution

story.

38.     The PW 5 during his cross-examination states that the alleged

vehicle of  the accused was in high speed.  But his statement is  not

corroborated by any independent witness.  As both the vehicle were

met with the accident head on collision and absence of eye witness it is

not possible to hold who was driving in a rash and negligent manner.

Although the Ld. Court below has hold that quantity is not required but

quality is  required to decide a case.  But when the PW 5 i.e.  victim

himself could not say the exact  speed of the alleged Tata Magic it cast

a doubt about the high speed of the alleged vehicle. 

39.      Here I have notice that during the time of the cross-examination

the PW 5 has stated that the  Tata Magic  vehicle  was  behind a  bus. If

for the sake of argument if we accept the evidence of the PW 5 we can

presume that if  the bus of the PW 10 turned right and entered into

petrol pump then how the alleged vehicle could overtake the bus of the

PW 10. If  suppose after entering into the petrol pump if the alleged

Tata Magic cross the said bus of PW 10 then we can presume that if the

said bus of the PW 10 took turn to move into the petrol pump then the

alleged Tata Vehicle must be slowed down till the bus entered into the

petrol pump and after that immediately the alleged vehicle could not

pick up its speed in high. Hence it can be presumed that the alleged

vehicle was in high speed. 

40.      In the case  of  State  of  Karnataka  Vs.  Satish,  reported

in  (1998)  8 SCC 493,  the  Apex  Court  held  that the  Apex  Court

held  that:-   “Merely  because  the  Truck  was  being  driven  at  a

“high  speed”   does   not   be   speak   of   either  “negligence”  or

rashness”  by  itself. None  of  the  witnesses  examined   by  the

prosecution  could  give  any  indication,  even  approximately,  as  to

what  they  meant  by “High Speed”. “High  Speed”  is  a  relative

term.  It  was  for  the  prosecution to bring  on  record  material  to

establish  as  to  what  it  meant  by “High Speed” in  the  facts  and

circumstances of  the  case. In  a  criminal   trial,   the  burden  of
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providing  everything  essential  to  establishment  of  the  charge

against  an  accused  always  rests  on  the  prosecution and  there  is

a  presumption of  innocence in  favour  of  the  accused  until  the

contrary  is  proved. Criminality  is  not  be  presumed,  subject  to

course  to  some  statutory  exceptions. There  is  no  such  statutory

exception  pleaded  in  the  present  case. In  the  absence  of  any

material  on  record,  no  presumption  of  rashness  or  negligence

could  be  drawn  by  invoking  the  maxim “res  ipsa  loquitur”.

41.     Upon taking note of the evidence on record as a whole and as

the PW 5 could  not  say  the exact  speed of  the alleged Tata Magic

vehicle and as no independent witnesses have uttered a single word

about  the  high  speed  of  the  alleged  vehicle  of  the  accused  nor

corroborated the PW-5 in this regard I  am of the considered opinion

that it cast a doubt about the high speed of the alleged vehicle of the

accused.

42.   Ld.  Counsel   for   the   Appellant  has  pointed  out  that  the

prosecution has failed to examine the  Motor  Vehicle Inspector. Hence

it cast a doubt about the prosecution story. In  this  contention, the

appellant has cited  the case  State  of  Karnakata  Vs. Satish (1998) 8

SCC 493.

43.    Upon hearing both sides I have gone through the material on

record and found that the MVI of Tinsukia DTO office has examined the

alleged  vehicle  but  the  prosecution  has  failed  to  examine  the  vital

witness nor cited any reason why the MVI is not examined.

44.     In the case State  of  Karnakata  Vs. Satish,  reported  in

(1998)  8  SCC  493 it  is  held  by  the  Hon’ble  Supreme  Court  as

follows :-  ”The Motor  Vehicle  Inspector  who  inspected  the vehicle

had  submitted  his  report.  That  report is  not  forthcoming from  the

record  and  the  Inspector  was  not  examined  for reasons  best

known  to  the  prosecution .  This  is  a  serious infirmity  and  lacuna

in  the  prosecution  case”.
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45.       In view of the fact of the non-examination of the said MVI it cast

a doubt about the allegation and the authenticity of the prosecution

story. 

46.     In the case of  C. Chenga Reddy vs. A.P. {1996) SCC (10)

193}  Hon’ble Court has held that in para 21 as follows: “In a case

based  on  circumstantial  evidence  the  settled  law  is  that  the

circumstances from which the conclusion of guilt is drawn should be

fully  proved  and  such  circumstances  must  be  conclusive  in  nature.

Moreover all the circumstances should be complete and there should

be  no  gap  left  in  the  chain  of  evidence.  Further  the  proved

circumstances must be consistent only with the hypothesis of the guilt

of the accused and totally inconsistent with his innocence’.

47.      In  the  case  of Sikandar Ali vs. state of Assam {2010 (3)

GLJ  679}  Hon’ble  Gauhati  High  Court  has  observed  that  …Mere

suspicion or suspicious circumstances cannot ease prosecution of its

main  duty  of  proving  its  case  against  an  accused  person  beyond

reasonable  doubt –  Courts  cannot  be  influenced  by  emotion  or

sentiment against a person accused of brutally killing the deceased by

inflicting a number of injury– If evidence on which prosecution choose

to rely its case is so weak that they tumble over when subjected to

close and critical examination it would not be safe to convict accused

merely on proof of some incrimination circumstances which might have

given support to defective evidence.

48.     In  Jaharlal  Das vs. State of Orissa AIR 1991 SC 1388

Hon’ble Supreme Court has observed as follows: “In the leading case

Hanumant and Another v. The State of Madhya Pradesh, [1952]

SCR 1090  it  is  also  cautioned thus:  "In  dealing with  circumstantial

evidence there is always the danger that conjecture or suspicion may

take the place of legal proof. It is therefore right to remember that in

cases  where  the  evidence  is  of  a  circumstantial  nature,  the

circumstances from which the conclusion of guilt is to be drawn should

in the first instance be fully established and all the facts so established

should  be  consistent  only  with  the  hypothesis  of  the  guilt  of  the

https://indiankanoon.org/doc/882637/
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accused. Again, the circumstances should be of a conclusive nature

and tendency, and they should be such as to exclude every hypothesis

but the one proposed to be proved. In other words, there must be a

chain of evidence so far complete as not leave any reasonable ground

for a conclusion consistent with the innocence of the accused and it

must be such as to show that within all human probability the act must

have been done by the accused." Mahajan, J., as he then was, has also

aptly  referred  to  a  passage  containing  the  warning  addressed  by

Baron Alderson to the Jury in Reg v. Hodge, [1838] 2 Lew 227

which is stated as under; 

"The mind was apt to take a pleasure in adapting circumstances to one

another and even in straining them a little, if need be, to force them to

form parts of one connected whole; and the more ingenious the mind

of the individual, the more likely was it,  considering such matter, to

over- reach and mislead itself, to supply some little link that is wanting,

to take for granted some fact consistent with its previous theories and

necessary to render them complete." 

49.      Upon  consideration  the  decision  of  the  Hon’ble Higher court

and taking note of the facts and circumstance I am of the considered

view that the prosecution cannot push the onus to prove the  case on

the shoulder of the accused. It is the legal duty of the prosecution to

prove the case beyond reasonable doubt. The Hon’ble Supreme Court

has  cautioned  about  the  danger  that  conjecture  and suspicion  may

take  the  place  of  legal  proof  in  cases  depending  largely  on

circumstantial evidence.

50.      Here  upon taking note of the discussion of the Ld. Court below

in its judgment I am of the considered view that the Ld. Court below

has convicted the accused appellant on mere conjecture and suspicion.

Hence creates a doubt about the authenticity of the prosecution story.

51.     In view of the all facts and circumstances discussed above and

after  meticulous  evaluation  of  the  evidence  on  record  I  am of  the

considered  opinion  that  the  Respondent/complainant  has  failed  to

prove  the  case  beyond  all  reasonable  doubt  against  the  accused/
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appellant. Therefore, I hereby hold that  prosecution has failed to prove

the   offence   U/s.  279/338  of   the  IPC  beyond   reasonable  doubt

against  the  present appellant, Raja  Ram  Gorh.  

O R D E R

52.     That being the position the appeal is allowed.  The impugned

Judgment dated 30.09.2016  in  G.R case  no. 2079 of 2014  is hereby

set aside. The appellant  is  not  found  guilty  and  he  is  acquitted on

benefit of doubt from the charges levelled against him in the case. 

53.       The bail-bond of the appellant is extended for six months as per

S. 437 A Cr.P.C. 

54.     Send down the  G.R case  no. 2079 of 2014   to  the Court of

Learned Additional Chief  Judicial Magistrate, Tinsukia  alongwith   a

copy  of Judgment  in appeal.

55.        Accordingly, the instant appeal is disposed of on contest.

56.        Given  under my hand and seal of this Court on the  7th  day of

May, 2018.  

   Dictated and corrected by me

      ( A. Hakim )                                         (A. Hakim)
          Addl. Sessions Judge                         Addl. Sessions Judge    
              (FTC-2), Tinsukia.                            (FTC-2), Tinsukia

     Transcribed  by:

          (P. D  Phukan)  Steno.   


